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BRIDGES, P.J., FOR THE COURT:

11. In December of 1995, JamesD. Lacy filed acomplaint againgt Vaford Morrison in the County

Court of Lowndes County dleging breach of contract based onmaterid misrepresentations. Thecomplaint

was later dismissed for want of prosecution, but Lacy obtained an agreed order alowing the clam to be

re-opened. Lacy then retained new legd counsel who, after receiving court gpprovd, filed an amended

complant dleging fraud in the inducement and breach of implied warranty of fitness for a particular

purpose.



92. InOctober of 2001, Morrisonfiled a motion for summary judgment. The motion was granted by
the county court, so Lacy gppeded to the Circuit Court of Lowndes County. The circuit court affirmed
the decision, so Lacy subsequently appeded to this Court daming that the grant of summary judgment
congtitutes reversible error.
STATEMENT OF FACTS
113. James D. Lacy, at dl times rdevant to this appeal, worked as a used car deder buying for
wholesdle from various individuds and companies. Upon learning that Vaford Morrison owned a
Chevrolet 3500 series pickup truck with dual rear whedls, Lacy contacted him and inquired as to the
possibility of purchasing the truck while also explaining that hisinterest in the truck was for pulling horse
trallers. Morrison informed Lacy that the truck was a 1989 mode when, in fact, the truck was a 1986
modd. Lacy purchased the truck and subsequently drove it to Oklahoma where it was rendered
inoperable due to transmission fallure. Lacy paid gpproximately $500 to have the truck repaired and then
drove it back to Lowndes County, where he had the truck returned to M orrisonand demanded the return
of hismoney. Lacy additiondly sent awritten document to Morrison in which he complained that the truck
was unfit for his use, not in good mechanica shape, and three years older than promised. Morrison did
not comply with his demands, so Lacy filed this action.
LAW AND ANALYSIS

14. Summary judgment was entered as to Lacy’s clams of fraud in the inducement and breach of
implied warranty of fithessfor a particular purpose, and they arethe subject of thisgppedl. Lacy, however,
inan attempt to reassert the issue, declaresin his brief that the lower court completely avoided hisbreach
of contract daim. To have preserved the issue for appedal, however, Lacy was required to bring the

avoided clam to the attentionof the lower court, giving it the opportunity to addresstheissue. Failureto



do so rendersthe damwaived and, thus, unavailable for gppellate review, so wewill not discussthe dam
any further. See Brown v. North Jackson Nissan, Inc., 856 So. 2d 692, 696 (115) (Miss. Ct. App.
2003) (citations omitted).

A.
Standard of Review

5. Thestandard employed by Mississppi’ sappellate courtsin reviewing the grant or denid of motions
for summary judgment under Rule 56(c) of the Missssppi Rules of Civil Procedure is de novo. This
Court, in gpplying the de novo standard of review,
examines dl the evidentiary matters before it - admissons in pleadings, answers to
interrogatories, depositions, affidavits, etc. The evidence mugt be viewed inthe light most
favorable to the party againg whomthe motionhasbeenmade. If, inthisview, thereisno
genuine issue of materid fact, and the moving party is entitled to judgment as a matter of
law, summary judgment should forthwith be entered in hisfavor. Otherwise, the motion
should be denied. Issues of fact sufficient to require deniad of a motion for summary
judgment obvioudy are present where one party swears to one verson of the matter in
issue and another says to the opposite. In addition, the burden of demongrating that no
genuine issue of fact existisis onthe moving party. That is, the non-movant should begiven
the benefit of the doubt.
McMillan v. Rodriguez, 823 So. 2d 1173, 1177 (19) (Miss. 2002).

B.
Fraud in the Inducement

T6. L acy mantainsthat the contract was breached by Morrison’ s materia misrepresentations, or more
specificdly, fraud in theinducement. Fraud in the inducement arises when a party to a contract makes a
fraudulent misrepresentation, i.e., by asserting information he knows to be untrue, for the purpose of
inducing the innocent party to enter into a contract. Contracts entered under such circumstances are

voidable by the innocent party; however, the innocent party mus firg establish the presence of the



misrepresentationor fraud aleged, whichrequires proving, by clear and convincing evidence, the following
eements:

(2) A representation; (2) itsfdgty; (3) its materidity; (4) the speaker’s knowledge of its

fagty or ignorance of itstruth; (5) hisintent that it should be acted on by the person and

in the matter reasonably contemplated; (6) the hearer’s ignorance of its fasty; (7) his

reliance uponitstruth; (8) hisright to rely thereon; (9) his consequent and proximateinjury.
Great SouthernNat. Bank v. McCullough Environmental ServicesInc, 595 So.2d 1282, 1289 (Miss.
1992) (citing Johnson v. Brewer, 427 So. 2d 118, 121 (Miss. 1983)).
17. Clamsallegingmisrepresentationand fraud are fact based questions, and therefore, they “ generdly
are ingppropriate for dispogtion at the summary judgment stage.” 1d. (citation omitted). However, in
conddering the heightened clear and convincing standard for suchdams, the “Mississippi Supreme Court
has afirmed a grant of summary judgment inafraud case where the court was satisfied that ajury goplying
that high standard to the known facts could not reasonably find a fraud to have been committed.” McGee
v. Swarek, 733 So. 2d 308, 312 (113) (Miss. Ct. App. 1998) (citation omitted). Based on our review
of the record, Lacy failed to produce evidence establishing each of the aforementioned elements, thereby
convincing this Court that no reasonable jury could conclude that Lacy was defrauded by Morrison.
118. The fatal defects we find with Lacy’s dam, as did the trid court, is the lack of evidence
demondtrating that Lacy relied on any dleged untruth made by Morrison and that said relianceresulted in
consequent and proximate injury. Inhisbrief, Lacy refutes his failure to demondrate reliance arguing that
he clearly stated that “ he purchased the vehide from Morrison based on Morrison’ sdams that the vehide

wasa 1989 and had anew transmissionsuitable for towing.” He continues by defending hiscdaimed injury

assarting that “the trial court admit[ed] thet [he] paid $500.00 to repair the ‘new transmission’ that



Morrison represented to [him].” Our examination of the record, however, revedsthat Lacy’s arlgument
is misguided.
T9. Inhisamended complaint, the alegations of whichmay only be considered in our review based on
the falure of Lacy's counsd to incorporate by reference the adlegations contained within the origind
complaint, Lacy aleged asfollows.
That Plantiff purchased fromDefendant a Chevrolet, four door dudly, 3500 series

pickup that Defendant represented to Plaintiff as being 21989 modd, but that Defendant

knew a dl times was in fact a 1986 model and falled, as he had promised, to provide

Paintiff with certificate of title that would have shown the correct yeer.

That Rantiff paid unto Defendant the total sum of $12,500.00. That Plaintiff

dleges as grounds agang Defendant a materid and subgtantiad misrepresentation

amounting to fraud in the inducemen.
According to this language, Lacy’s fraud in the inducement daim is founded soldy upon Morrison's
misrepresentation as to the truck’s make, so any dleged statements by Morrison regarding the truck’s
transmission, such as those quoted above fromLacy’ sbrief, areinappropriate for considerationregarding
the dlegedfraud at issue. The evidence onwhichwe mus rely, therefore, indetermining whether Lacy has
presented sufficient proof to establishthe requisite dements of fraud include the alegations in hisamended
complaint and his response to Morrison’s motion for summary judgment with accompanying affidavits.
110. Inandfidavit drafted by Lacy, he explains that M orrison*assured [him] that theyear of thisvehide
was 1989 which was one of the reasons [he] wanted the vehidd], and that t]his would enhance the
vehide sworthto [him] for resde or trade purposes sometime down the road.” Morrison’s statement that

the truck in question was a 1989 modd was untruthful, and the record contains no denid of that fact by

Morrison. “However, not every spoken untruth is actionable as a fraud. It is only if that untruth was



designed to, and did, in fact, induce the hearer to change his position in judtifiable rdiance on the untruth
that it becomes potentidly actionable” McGee, 733 So. 2d at (16). Lacy falsin thisregard.

f11. Lacy never explicitly stated that he acted, i.e., purchased the truck, in rdiance of Morrison's
misrepresentation as to the truck’ s make.  Although this Court does “accept that proof of reliance could
be throughinferences,” see Estateof Law v. Law, 852 So. 2d 33, 38 (1122) (Miss. Ct. App. 2002), rev'd
on other grounds, Inre Estateof Law, 869 So. 2d 1027 (Miss. 2004)), the evidence that L acy presents
isinsufficient for usto make such an inference. Asexplainedin his afidavit, Lacy smply found the make
of the truck afavorable fact when congdering potentid resale vadue. He has demondrated hisbelief inthe
untruth, but without evidence showing that said untruth induced him to consummete the purchase of the
truck, Lacy hasfailed to establish reliance.

12. Moreover, evenif Morrison’ smisrepresentationdid induce Lacy to purchasethe truck, “ recovery
is not permitted if the proximate cause of the monetary loss is other than the fraud dleged.” Russell v.
Southern National Foods, Inc., 754 So. 2d 1246, 1256 (1147) (Miss. 2000) (citation omitted). Lacy
dams tha the truck’s transmission failed him when he pulled a horse trailer to Oklahoma and thet the
resulting $500 fee to have it repaired condtitutes hisinjury, but the record is devoid of evidence establishing
ardationship betweenthe injury and the fraud dleged. Theargument advanced by Lacy inhisbrief centers
around statements by Morrisonregarding the truck’ snew transmisson. Asprevioudy noted, though, Lacy
never asserted said statements asthe bagis for hisdam of fraud. Without evidence demonstrating acausa
connectionbetweenLacy’ saverred relianceon Morrison’ s statement that the truck wasa 1989 mode and
the subsequent falure of transmission that resulted in an injury of $500, Lacy hasfailed to establish the

requisite injury for the fraud aleged. Accordingly, based on the lack of clear and convincing evidence



edablishing each individud dement of Lacy’'s fraud in the inducement dam, summary judgment was
proper.

C.
Implied Warranty of Fitness for a Particular Purpose

113. Lacy mantainsthat he informed Morrison of hisintentionto usethe truck for pullingahorsetraler
over long distances and that Morrison, in spite of knowing that the truck was not mechanicaly sound,
assured him “that the vehicle had a new transmission and that it would be perfect for towing.” Lacy,
therefore, arguesthat the transmission’s subsequent failure, after pulling atrailer to Oklahoma, condtitutes
abreach by Morrison of their contract’s implied warranty of fitness for a particular purpose, as codified
in Miss. Code Ann. § 75-2-315 (Rev. 2002).

14. Thelower court granted summary judgment explaining that no warranty of fitness arose because
Morrison was not amerchant, which is defined as “a person who deals in goods of the kind or otherwise
by his occupationholds himsdf out as having knowledge or ill peculiar to the practices or goodsinvolved
in the transction. . . .” Miss. Code Ann. 8§ 75-2-104(1) (Rev. 2002). The lower court correctly
determined that Morrisonwas not a merchant, but it erred infindingthat adecisive factinresolvingLacy’s
dam because the warranty of fitness, unlike the warranty of merchantability, “ does not require a merchant
sler” 1 ThomasM. Quinn, QUINN'SUNIFORM CoMMERCIAL CODE COMMENTARY AND LAW DIGEST
§ 2-315[A][1] (2d ed. 2002). Accordingly, we cannot affirm summary judgment as to thisissue on the
basis that Morrison was not a merchant, but we do affirmthe decision based on Lacy’ s failure to present
evidence auffidently demondrating that his purchase of the truck was the product of his reliance on

Morrison’s skill or judgment, as was aso noted by the lower court.



115.  Animplied warranty of fitness for a particular purpose arises “where the seller at the time of
contracting hasreasonto know any particular purpose for which the goods are required and that the buyer
isrdyingonthesdler’ s<kill or judgment to select or furnishsuitable goods.” Miss. Code Ann. 8 75-2-315
(Rev. 2002). To recover under a warranty of fitness, a plaintiff must first prove the presence of the
warranty regarding the transactioninquestion, whichrequires producing evidence sufficent to convincethe
jury that “ (1) the sdller at the time of the contracting had reason to know the particular purpose for which
the goods were required, (2) the reliance by the plaintiff as buyer upon the skill or judgment of the seller
to select suitable goods, and (3) the goods were unfit for the particular purpose.” Garner v. S& S
Livestock Dealers, Inc., 248 So. 2d 783, 785 (Miss. 1971). So, in essence, “[t]he warranty of fitness
for aparticular purposeinvolves selection, and to recover under thisimplied warranty, there must be some
relationship between the reason the goods are unfit and the type or kind of goods sel ected for the particular
purpose.” Id. (citationomitted). Therefore, for Lacy to recover, the evidence on record must demonsirate
that Morrison, knowing Lacy intended to pull ahorsetrailer, selected or assisted L acy insdlecting the truck
and that the truck was unfit for the particular purpose of pulling ahorsetrailer.

116. Whether Lacy was assisted by Morrisoninthis manner, however, is not explicitly aleged nor can
it be inferred from the evidence presented. The evidence shows that Lacy was in gpparent need of truck
to pull ahorsetrailer, and being a used car deder, he knew what type of truck would satisfy that need.
Upon discovering that Morrison owned such type of truck, Lacy contacted him to discuss purchasing it.
Inanaffidavit, Morrisonexplains, and L acy presents no evidenceto the contrary, that, “[i]nitidly, the truck
was not for sde; however, James Lacy continued to come by my home every day asking to purchasethe
truck. Finaly, | agreedtolet Mr. Lacy drivethetruck homeand keep it overnight.” Hethen returned “the

next morning with the money to purchase the vehicle”



117. Lacy dearly purchased Morrison’s truck on his own initiative. Any statement by Morrison
regarding the truck cannot be construed as effort by Morrison to assst Lacy in the purchase, so Lacy
cannot be found to have relied on Morrison’ skill or judgment. Without such reliance, noimplied warranty
of fitness for a particular purpose arose, so Morrison cannot possibly be in breach of said warranty.
Accordingly, submitting Lacy’s dam to a jury would be error, so we affirm the lower court’s grant of
summary judgment.

118. THE JUDGMENT OF THE CIRCUIT COURT OF LOWNDES COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J., LEE, PJ., MYERS, CHANDLER, GRIFFIS, BARNES AND ISHEE, JJ.
CONCUR. IRVING, J., DISSENTSWITH SEPARATE WRITTEN OPINION.

IRVING, J., DISSENTING:

119.  Withrespect for the mgority, | respectfully dissent. | cannot accept that aseller may misrepresent
to a buyer that avehicle isthree years younger than it is and not be obligated to returnthe purchase price
to the buyer when the actud age of the vehicleis discovered.

720. Here, JamesLacy paid $12,500 for atruck which was represented by Vaford Morrison to be a
1989 modd when in fact it was a 1986 modd. When Lacy discovered that the truck was a 1986 modd,
he returned the truck to Morrison and requested a return of his purchase money.

921.  While Lacy did not seek areturnof the purchase price until after the truck'stransmissionfailed, this
fact is irrdlevant on the question of whether Morrison fraudulently induced Lacy to purchase the vehicle
Thefailure of the transmisson has relevance only to aclam for breach of warranty.

922.  In hisamended complaint, Lacy aleged that Morrison represented to him that the vehiclewas a

1989 mode and that Morrison knew al dong that the vehicle was in fact 2 1986 modd and falled, ashe



had promised, to provide Lacy with a certificate of title which would have shown the correct year. Inhis
afidavit inoppositionto Morrison's motionfor summary judgment, Lacy explanedthat Morrison assured
him that the vehide was a 1989 moded and that was one of the reasons Lacy wanted the vehicle, that
lateness of the modd would enhance the vehicles worth for resdle or trade purposes down the road.
123. | fal to see why the dlegations in Lacy's complaint, dong with the dlegaions in his afidavit in
opposition to summary judgment, were not sufficient to prevent the grant of summary judgment, in
Morrison's behdf, on the issue of whether there had been fraud inthe inducement to purchase the vehicle.
That thereis no genuine issue of materid fact regarding a warranty of fitness has no bearing on whether
thereisagenuine issue of materid fact regarding inducement inthe purchase, based on a misrepresentation
of the modd year.

924.  For the reasons presented, | dissent. | would reverse and remand for afull trid on the merits of

the issue as to whether Lacy was fraudulently induced to purchase the vehicle.
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